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From: }

Sent: Tuesday, Janua 0:22 AM
To:

Subject: FW: Solyndra follow up

Below Is the email | mentioned yesterday from two weeks ago when we asked DOE for their legal opinion on the
subordination questian. 1have not received a response to this,

As | noted yesterday, | also think we should have DOE submit something In writing with their determination that this
restructuring is a work-out, in addition to the questions we sent esterday on subordination and IP. Asit stands,
the PPT they sent suggests they believe a Solyndra default is imminent (cash running out by Jan 2011 ~although at the
parent level, not the project level), and thelr recovery analysls document explains that they belleve the restructuring
could achieve higher recoverfes. But we may want them to explicitly state their view this should be a work-out for the
record, )

Also, given thatth § pbe i r ligiidatig {land/structure valuation, current assets} can change

Subject: RE: follow up

Thank you very mich for taking the time to walk us thro 5. the detalls ofthe proposed restructurfng on thecall -
yesterday. Could you please provide uSilith JRE’s ¥ BaR, and the view you explained
yesterday that the first payment prefergnd Blaes not constitute effective
subordination of the DOE loan? : g

mber 21, 2010 1:05 PM

Subject: RE: follow up

Find attached the recovery analysis as promised.

Director
Portfolio Management
Loan Guarantee Program Office
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From:

To

Sent: Mon Jan 03 22:42:33 2011
Subject: Re: Solyndra

-I will get back to you tomorrow.-

Fron -
To

Sent: Mon Jan 03 21:24:45 2011
Subject: RE: Solyndra

| understan-is out today. |also believe you'll be looking at some, if not all, of these questions so | wanted to go
ahead and forward this over to you. We are trylng to work through the proposed Solyndra restructuring and had a few
clarifying questions (see email a jtinns hel youtake a look? | understand DOE wants to execute the
revised loan agreement January ting back to us quickly is appreciated.

Thanks again for your help. Let gpastibns,

In addition to the email below:

A
1, Whatis the DOE approval process for changes to loan agreements (i.e., who approves such changes)? Was
there a Credit Committee or Credit Review Board to review the proposal? Who ultimately is authorizing the
revisions? Is there an assoclated action memo? Although we have a good sense of the approval process for new

loans, we are not clear on the approval pr q cess forcang S t those loans.
2. Why was the January 10 date selecte xeQutipg {E documents7 Are there implications if these
changes are postpaned? i RiF L

From;

SeWB, 2011 12:07 PM
To:

Subject: Solyndra

Happy New Year! | wanted to follow up on a couple of questions related to the proposed Solyndra revisions.

1) Has DOE counsel opined on whether the proposal conforms with 1702 d(3) of the authorizing statute? I've

provided the language below for reference. Could you send me DOE counsel’s opinion on this question so that
we can follow up with our folks?

(3) SUBORDINATION.-The obligation shall be subject to the condition that the
obligation is not subordinate to other financing.

2) Also, since the Term Sheet explicitly included all intellectual property, licenses, general intangibles and goodwill
in the collateral package (item 20.v), | was somewhat confused as to how the IP was pledged to another
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investor. At what point was that lien entered into? Was DOE aware of that lien prior to closing? Also, how does

this conform with 1702 C ii of the statute:

{C) TERMS AND CONDITIONS.—A guarantee agreement
shall include such detailed terms and conditions as the

Secretary determines appropriate to—
{i} protect the interests of the United States in

the case of default:- and
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Sent: hursdaiI Januai 06| 2011 2:35 PM

To:
Subject: RE: Solyndra

Thanks again for the call earlier this week. | wanted to follow up on DOE’s legal views on the issue of subordination. Do

you have something you could go ahead and send over?

Also, could you send over the legal definition of ‘workout’ that DOE is using in this analysis?

Thanks again.

( 2:30 it is. We can use the dial in number below. Our GC folks will be joining- UST may also join since
they have been in previous discussions.

¥
srioge Numser: G /

conreree passcont: G

Subject: RE: Solyndra

- We will call your office at 2:30

From:

Sent: 04, 2011 12:41 PM
To:
Subject: RE: Solyndra

Works for me

Loan Guarantee Program
L U.S. Department of Energy
1000 Independence Avenue SW
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hitp:/iwww.|gprogram.energy.gov
From S

Sent: 04, 2011 12:41 PM
To:
Cc:

Subject: RE: Solyndra

Ok by me - ||l
ror: D 3

Sent: Tuesday, January 04, 2011 12:13 PM
Cc:

Subject: RE: Solyndra

Could we do 2:30 instead?

From:

Sent: Tuesday, January 04, 201§
To: :
Cc

Subject: RE: Solyndra

C - Would you be available to speak to ken and me at 3 PM today? Thnx

[ e —

From:

Sent: Monday, January 03, 2011 11:00 PM

To!

Subject: Re: Solyndra _

Thanks. And to clarify my question on the IP, iRcly i4P Aintangibles, and Goodwill in the collateral

package. Was this changed in the final documentation or were there changes at a later point? 'm confused as to how
DOE did not have the IP given the Term Sheet language.

_
To:

Sent: Mon Jan 03 22:42:33 2011

Subject: Re: Solyndra

[ | wi get back to you tomorrow.-




Sent: Mon Jan 03 21:24:45 2011
Subject: RE: Solyndra

| understand-is out today. | also believe you'll be looking at some, if not all, of these questions so | wanted to go
ahead and forward this over to you. We are trying to work through the proposed Solyndra restructuring and had a few
clarifying questions (see email and additions below). Could you take a look? | understand DOE wants to execute the
revised loan agreement January 10, so your assistance in getting back to us quickly is appreciated.

" Thanks again for your help. Let me know if you have any questions.

In addition to the email below:

1. Whatis the DOE approval process for changes to loan agreements {i.e., who approves such changes)? Was
there a Credit Committee or Credit Review Board to review the proposal? Who uitimately is authorizing the
revisions? Is there an associated action memo? Although we have a good sense of the approval process for new
loans, we are not clear on the approval process for changes to those loans.

2. Why was the January 10 date selected for executing the revised loan documents? Are there implications if these
changes are postponed?

From I

Sent; , 2013 12:07 BM ! E
To:W ) :

Subject: Solyndra Ji1}

1) Has DOE counsel opined on whether theiprdp nfor 2 d(3) of the authorizing statute? I've
provided the language below for referpnde.{C sen counsel’s opinion on this question so that
we can follow up with our folks?

: }
(3) SUBORDINATION.-The Gbl¥gation¥sftal ubject to the condition that the

obligation is not subordinate to other financing.

2) Also, since the Term Sheet explicitly included all intellectual property, licenses, general intangibles and goodwill
in the collateral package (item 20.v), | was somewhat confused as to how the IP was pledged to another
investor. At what point was that lien entered into? Was DOE aware of that lien prior to closing? Also, how does
this conform with 1702 C ii of the statute:

(C} TERMS AND CONDITIONS.—A guarantee agreement

shall include such detailed terms and conditions as the
Secretary determines appropriate to—

(1) protect the interests of the United States in

the case of default; and
(ii) have .available a1l £
2 - For any P Son-
. and operate

paténts and technology
gited, including the Sectetary,
Project.
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From: - P
Sent: uesday, January 04, 2011 2:20 PM
To:

Subject: : Solyndra memo:

That's the question | have and what | need to confirm with DOE. |

From'
Sent: T January 04, 2011 2:19 PM

Tos ﬁ* F -
Sub ect: RE: Solyndra memo: C 0 PL&

Why is the cost for building and |ahd S0 much lower naw-- $60 vs $380 in Fitch 8/09 analysis?

That works too; there se b ¥ $14 -”-*':-a thiggs a bad idea.

R e R S, A

From.

%, ‘!’ V8 & & ¥y
Sent: Tues 04 2011 2‘08 PM
To-
. ém - M

Can’t we just say‘

—

Liquli

Estimated recoveries today; $315M
Claims: DOE 1% priority

Expected Loss: $460-319= $141M Joss

: |

C(‘j [

Restructured

Most Optimistic DOE analysis: $300

Subtract $75M 1* priority

Available; $225M

Clalms: Pari-passu with $75M {$150M+575M = $225M) $150M recovery for DOE.
Expected Loss: $385M principle plus deferred interest .

on v § —r r———

Ea I 04, 2011 1:56 PM
e #ME&
Subject: RE: Solyndra memo: {00 PL

I've added a little module to the recovery Excel sheetlllcirculated yesterday that tries to get at [ and -
questions about what the ‘return on’ or impact of DOE’s additional $75m is vs, the Investors.

2245
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JACREDIT\Energy\Title 17\Solyndra\October 2010\Solyndra Liguidation Comparison v2.

It’s imperfect, but I think the main message is that even based on DOE's assumptions, putting the remaining $75m of the
DOE loan into Solyndra at this point only seems to improve recoveries by about $87 million. WHile this is 2 110%
improvement in recoveries in DOE’s view; the “return” would be around 16% on the additional $75m. But the guestion
is whether the additional absolute retum {$12m) is worth putting an additional $75m in taxpayer doliars at risk.

Using Kelly’s analysis, the additional $75m results in a 200% loss to the government.

Unfortunately, | don’t have enough info now to assess the ‘return’ to the investors of thelr $75m. At first glance, their
seniority seems to get them their $75m back and protect them from losing any more money, but it doesn’t seem likely
that they’d get much else back, assuming thelr recoveries on the second tranche for both DOE and investors are minimal
(although minimal is better than zero for investors).

Sent: ; ry 04, 2011 1:27 PM

To:
Subject: RE: Solyndra mehiof £Q

Thanks. {1l add.

o | | T VT
Sent: Tu January 04, /2 2 PME 7§ ;: % & £ §;
Subject: RE: ra memo: COMMENTS BY 1:00 PLEASE

1 know we're under constraints to keep the memo to 1-page {or close), but think that the following blurb that - put
together pulling from a past modif‘catton/workout exemse Is worth lncorporatmg into the memo before the

recommendation.

e

1 think this is a better framing, and allows i

Background on why this is a modification fngt
There are two major differences between g

avoldance, not the provision of additional &sfbsig; dBssta
would result in a cost to the USG, not a savings. Second the effects of workouts on cash flow subsidy cost can be

estimated for a portfolio of new Joans or guarantees proposed In the President’s budget or Included in the baseline, and
therefore these effects are required to be included in the expected cash flows of the initial subsidy estimate, Any
differences between the estimated workout and the actual workout are captured in a reestimate and covered with

permanent indefinite authority under FCRA.

From:
Sent: Tuesday, January 04, 2011 1:08 PM
To:
Subject: RE: Solyndra memo; COMMENTS BY 1:00 PLEASE

Credit crew comments are In the attached, layered on- {We were already halfway through when [JJllopened the
document, and didn’t want to lose time). .
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I don’t know that the last option Is a viable one (require DOE to change terms), since OMB does not have authority to
make decisions for the agency; we only have authority over the costs under FCRA, and coordination responsibilities.

One option might be to strike the third option, and work it into the first option {modification) as a pro that it would be
captured in the cost if this is found legal, and a con on the second {work-out), as we would need to engage on the legal

and policy issues either way.

From

-Sentz Tuesday, January 04, 2011 12:36 PM
To:
Subject: RE: Solyndra memo: COMMENTS BY 1:00 PLEASE

A few comments/questions attached.

From:
Sent: Tuesday, January 04, 2011 12:06 PM
To:
Subject: Solyndra memo: MENTS BY 1:00 P

This still needs more wor j i : nd-at 3:30. Please send me any edits by 1:00.

L\CREDIT\Energy\Title n,' a{a 10\SHW L‘ ri

Thanks.
B

cturing.docx

Pirrarmmnsemrersrimreorrs:
...
-
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From: I
Sent:

To:

Subject: RE: Solyndra

I don't recall that this was the intent of the revisions to the Rule.

From:

Sent: Tuesday, January 11, 2011 3:39 PM
To: —

§ut_>ject: RE: Solyndra

fbout the legal basis for a refinancing
Bsued atidn. § fha Svidel ‘$hefifollowing analysis, which I asked them and

they have agreagd '} - WE he form of a preliminary draft of part of

the presentation % Sedretary and OMB. They will also be reaching
0 p§ tHeirfexpected values analysis that addresses

DOE's theory is¥siMil¥r O : &Sicep®that it does not (as we had thought) rely
on a specific determination that this is a workout scenario under A-11 and FCRA. Based on the
present tense language and structure of the provision, they read the no subordination
language as applying only at the time DOE makes the original guarantee, and not as a
restriction on refinancing down the road that DOE believes is necessary to serve the
government's interests. They argue that the provision 1is set forth in a section relating to
the creation of the loan documents,gpand not jn a latep section regarding defaults that they

Bn Yoo riStg, FP5i5%adule®t is supported somewhat by a

:; om line position to be that

"threshold” regquirements at the
gthe ability of a guarantor to

Congress did not clearly and ef
address financial distress dowp
protect the interests of the Uplfe

situation for agreeing to suboiifinag flegdto Fitraetinewsmoney, they noted that had
the company’ filed for bankruptcy as it was about to, the bankruptcy laws would have provided
for new financing to be entitled to a senior position. (I have asked them for some
information on the legislative history of the predecessor provision to this statute, but we
don't expect it will shed any more light on the question.)

They agree that we need to understand the answers to -'s questions in order to ensure
that their analysis is reasonable, and their folks will be reaching out to her.

1617




DOCUMENT
XYZ




-

Pags 135

From: —
Sent: g
To:

Subject: RE: Solyndra

And that Congress had no intent to govern the program with the statute.

ay, January 11, 2011 4:25 PM
To:
Subject: RE: Solyndra

I think that's right.
gend that just because subordination is

3 cgn't do it later, even if it costs money?
ubordination on any loan, at any time, for

Question: Howjd
prohibited in thed
It seems that §

subject: RE: Solyndra
I think there are a couple of points here:

1. Had 'the company' filed for.l
loan is with the project companmys
taken action under the technicd 2 B
DOE's debt would not have beenfsubg § ey fdebt at the parent level.
2, The statute and regulations fref@irg DGEi R0 fonsulf wi g %] a payment default. If
there was threat of bankruptcy} itfmight befwop king DYENET ghey have consulted with the
AG. : EE | K : § B :

aen _the parent company. DOE’s
%y Pemote. DOE could have

% Bahkruptcy and therefore,

----- Original Message--~---
From:

Sentg ry 11, 2011 3:39 PM
To:

Subject: RE: SBlynar'a

1 spoke today to [N -rc BEEEEE -bout the legal basis for a refinancing
that includes subordination. They provided the following analysis, which I asked them and
they have agreed to provide to us in writing, in the form of a preliminary draft of part of
the presentation they plan to provide to the Secretary and OMB. They will also be reaching
out to Il to provide a revised version of their expected values analysis that addresses
the questions she has outlined. 1’1l circulate a meeting request for’ sometime tomorrow so we

can discuss next steps.
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DOE's theory is similar to what we expected, -except that it does not (as we had thought) rely
on a specific determination that this is a workout scenario under A-11 and FCRA. Based on the
present tense language and structure of the provision, thaey-read the no subordination
language as applying only at the time DOE makes the original guarantee, and not as a
restriction on refinancing down the road that DOE believes is necessary to serve the
government’s interests. They argue that the provision is set forth in a section relating to
the creation of the loan documents, and not in a later section regarding defaults that they
believe to govern financial distress down the road. This argument is supported somewhat by a
2009 revision of their regulations in other respects, in which they indicate that the later
section relates to the post-closing default scenario while this provision deals with
"thresheld” requirements at the loan stage. I believe their bottom line position to be that
Congress did not clearly and expressly deprive the Secretary of the ability of a guarantor to
address financial distress down the road by adopting commercially reasonable methods to
protect the interests of the United States in the event of default (a purpose they point out
is set forth in the default section). As a demonstration that this is a well recognized
situation for agreeing to subordination in order to attract new money, they noted that had
the company filed for bankruptcy as it was about to, the bankruptcy laws would have provided
for new financing to be entitled to a senior position. (I have asked them for some

Tife FEafl <7 9 OTFERaFpredBtessor provision to this statute, but we

T

information on j§
don‘t expect if

's questions in order to ensure

They agree thal 10
11l be reaching out to her,

that their an-fys;»

1597
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From:
Sent:
To:

Cc:
Subject:

31,2011 1:39 PM

olyndra optics

Although the decision has already been made for OMB not to play an active role in determining what to do with
Solyndra, the Director/S-1 meeting tomorrow might present an opportunity to fiag to DOE at the highest leve] the stakes
involved, for the Secretary to do as he sees fit (and be fully informed and accountable for-the decision). Although optics
are generally out of our lane, it may be worthwhile for the Director to privately make this point to the Secretary:

Given the PR and policy attention Solyndra has received since 2009, the optics of a Solyndra default will be bad
whenever it occurs. While the company moy avold default with a restructuring, there is also a good chance It wm not, If
W

good government because the Administration would
coul@nake public steps it Is taking to leam lessons

{ understood from reRdout éfthe F - mee ng Sotyndra’s prospects may have hit home fo n Friday.
Perhaps she’d have an appetite for conveying this message. :

713

v st
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From: _

Sent:
To:
Subject: Re: Solyndra ntoe for Jeff

Looks good to me

From:
To:

Sent: Thu Feb 03 18:58:30 2011
Subject: RE: Solyndra ntoe for Jeff

One small but important change below.

Sent: Thursda February 03, 2011 6:54 PM
To:
Subject: RE: Solyndra ntoe for

See revisions.

Solyndra update: The DOE crewid V| obstifutdsia modification since under their read of Circular A-11,
it would be considered a worko h‘% lodnasaf i t. Last week they were talking about it being in
technical default, which is true, but in this caII they were adamant that the borrower is in imminent default, and thus is
not a modification, They will send us the subsidy estimate cash flows tomorrow so our team can take a look. We will
meet next week so that we can come to agreement on the restructuring issues and have a template for modifications vs.

AT AAD
= )

Solyndra update: The DOE crew does not want to do a modification since they would not have to if the loan is in
imminent default. Last week they were talking about it being in technical default. It appears that they would take the
harder line, than the modification. They will send us cash flows tomorrow so our team can take a look and estimate the
modification. We will meet next week so that we can come to agreement on the restructuring issues and have a
template.

Subject: Solyndra ntoe for Jeff

Comments?

623
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From: _

To:
Subject: RE: Solyndra
Date: Thursday, February 10, 2011 6:06:56 PM

Frances, I'd be happy to join, if you don't mind. It may be educational for me....

To:
Subject: RE: Solyndra

Thanks for your quick response. Do you have some time tomorrow around 10:00AM?

o
I believe there is a gross misunderstanding of the outcome of the negotiated restructuring of the
Solyndra obligation to DOE. Could you give me a call to discuss. Thanks.

Director,
Portfolio Management Division
Loan Programs Office

US Department of Energy

1000 Independence Avenue SW
Washington, DC 20585

rrom
Sent: Thursday, Februa :

To:

Sub!e!: !o|yn!ra

e S

Treasury staff has learned from the Office of Management and Budget that the Department of Energy is
close to implementing a set of adjustments to the Solyndra Loan Guarantee Agreement in response to
Solyndra's financial condition. We understand that these adjustments may include subordination of
Solyndra's $535 million reimbursement obligation to DOE and possibly the forgiveness of interest.
Unless DOE has other authorities, these adjustments may require approval of the Department of Justice

000362



pursuant to 31 USC 3711 and 31 CFR Part 902. Unless other authorities exist, this statute rests with
DOJ the authority to accept the compromise of a claim of the U.S. Government in those instances
where the principal balance of a debt exceeds $100,000. Let me know if you need the name of a
contact at DOJ.

Will you be referring the contemplated adjustment to DOJ or are there other authorities that DOE is
using to compromise this debt?

Please let us know if the FFB can be of any assistance as you move forward. If you need to modify any
FFB agreements, please let me know.

SincereliI

000363
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EXEC- 2011-001822

Department of Energy
Washington, DC 20585

February 18, 2011

MEMORANDUM FOR THE SECRETARY

FROM: JONATHAN M. SILVER
EXECUTIVE DIRECTOR

THE LOAN PRWHCE

FRANCES NWACHUK ’
DIRECTOR OF PORTFQL NAGEMENT, LOAN PROGRAMS
OFFICE

SUBJECT: ACTION: Concurrence for the U.S. Department of Energy (“DOE")

to modify that Common Agreement dated September 2, 2009 (the
“QOriginal Common Agreement”) by and among Solyndra Fab 2 LLC
(the “Borrower”), DOE and U.S. Bank National Association (the
“Collateral Agent”)

ISSUE: Whether to (a) restructure Borrower’s reimbursement obligations to DOE
pursuant to the Original Common Agreement, and (b) as part of the restructuring,

subordinate certain of Borrower’s reimbursement obligations to DOE to the providers of
distressed debt funding. ‘

BACKGROUND: Borrower is developing a thin-film solar photovoltaic manufacturing
facility in Fremont, California (the “Project”). Borrower obtained a $535,000,000 loan
(the “EFB Loan”) from the Federal Financing Bank (the “EFB”) to provide construction
financing for the Project and DOE guaranteed repayment of the FFB Loan pursuant to a
guarantee issued September 2, 2009 (the “Guarantee”). The terms and conditions upon
which DOE issued the Guarantee are set forth in the Original Common Agreement and
include, among other things, (a) the Borrower’s contractual obligation to reimburse DOE

for guarantee payments made by DOE, and (b) remedies if Borrower defaults on such
reimbursement obligations.

Several events of default relating to financial requirements have occurred under the
Original Common Agreement. The Borrower has provided to DOE a restructured
business plan and model, including restructured terms of payment of the Borrower’s
reimbursement obligations to DOE and new cash infusions from third party investors.
The Loan Programs Office has reviewed and analyzed the Borrower’s restructured
business plan and model and has determined that there is a reasonable prospect that
the Borrower will be able to make the restructured payments, as and when such
payments become due under the restructured business plan and model. The Loan

@ Printed with soy ink on recycled paper



Programs Office has carefully considered the circumstances leading to the Borrower’s
default and all reasonable responses to such default, including foreclosure on the
collateral securing the Borrower’s reimbursement obligations under the Original
Common Agreement. Based on the Loan Programs Office’s review of the Borrower’s
restructured business plan and model and DOE’s responses to the Borrower’s default,
the Loan Programs Office has determined that restructuring the Borrower’s
reimbursement obligations to DOE as described below will yield the highest probable
net benefit to the DOE by minimizing the DOE's loss on the Guaranteed Loan.

The Borrower’s restructured business plan and model (the “Restructuring”) contains the
following elements:

The Restructuring contains the following elements:

(a) DOE’s collateral package will be enhanced, as all assets of the Borrower’s
parent and its affiliates will be transferred to the Borrower and thereafter secure the
Borrower’s obligations to DOE and Third Party Lenders (defined below);

(b) The Borrower will obtain additional funding under a $75 million note
(“Tranche A”) issued to third party lenders, and will issue a $175 million note (“Tranche
E”) to certain third-party lenders that previously funded that amount to the Borrower’s
parent (collectively with the holders of Tranche A, the “Third-Party Lenders”);

(c) The Borrower’s existing $535 million reimbursement obli_gation to DOE
will be amended to'comprise a $150 million reimbursement obligation (“Tranche B”)
and a $385 million reimbursement obligation (“Tranche D”);

(d) The Borrower will have the right to borrow an additional $75 million
(“Tranche C”) from the Third-Party Lenders on specified terms and conditions;

(e) Tranches A, B and C (the “Senior Facilities”), will constitute senior secured
facilities on a pari passu basis in lien and payment priority, except that, for the first 2
years after closing of the restructuring, Tranche A (a new $75 million loan) will have
payment priority from the proceeds of a foreclosure (if any) on the collateral securing
the Borrower’s payment obligations;

f) Tranches D and E (the “Subordinate Facilities”) will constitute

subordinate secured facilities, secured on a pari passu basis, but with DOE’s Tranche D
having payment priority;

(g) The Senior Facifities will have certain lien and payment priority over the
Subordinate Facilities; and



(h) Interest on each of the Senior and Subordinate Facilities will be
capitalized for limited periods.

In order to effectuate the Restructuring DOE, the Borrower, the Collateral Agent and
certain other parties would enter into an Amended and Restated Common Agreement
(the “Restructured Common Agreement”) and the documents and instruments specified
therein (the “Restructuring Documents”).

The Chief Counsel of the Loan Programs Office has reviewed the terms of the proposed
restructuring, including the proposed subordination of certain of the Borrower’s
reimbursement obligations to DOE, and in consultation with the Office of the General
Counsel has determined that the subordination is permissible under Title XVII of the
Energy Policy Act of 2005.

-

Accordingly, the Loan Programs Office requests that you make the following approvals,
ratifications, and authorizations:

1) Authorize the Executive Director of the Loan Programs Office, the Chief
Operating Officer of the Loan Programs Office, and the Director of the Loan
Guarantee Origination Division, Loan Programs Office, and the Director,
Portfolio Management Division, Loan Programs Office (including any person
acting as such Executive Director or Chief Operating Officer or Director), acting

together or individually, (the “Delegates”) to enter in the Restructuring
Documents;

2) Authorize the Delegates to execute and deliver all of the Restructuring
Documents to which DOE is a party and all other agreements, certificates, and
instruments as are-necessary or appropriate in connection with the issuance and

administration of the Guarantee, all in form and substance satisfactory to such
Delegate;

3) Authorize the Delegates to administer (including by executing and delivering
other agreements, certificates and instruments) the Guarantee, the
Restructuring Documents, and all other agreements, certificates, and
instruments as are necessary or appropriate in connection with the Guarantee.

URGENCY: Authority to execute loan documents is needed for the closing of the
transaction which is scheduled to occur on or about February 18, 2011.



RECOMMENDATION: That the Secretary approve each of the determinations,

ratifications and authorizations set forth above.
APPROVEG%__ Z@SAPPROVED: DATE: _FEB 22 2011

CONCURRENCE:

[ -
S Date: AJ19/ |
Scott Blake Harris ‘

General Counsel




Document
60



From:

To:

Cc:

Subject: RE: Solyndra

Date: Tuesday, February 22, 2011 4:59:00 PM
Ok thnx

22, 2011 3:32 PM

Subject: Solyndra

Below is a planned draft of an email to -

+

We are done with review of the documentation for the Solyndra restructuring and are prepared to
close. All parties are in possession of the execution copies of the documents. Where are you in your

process?

Director,

Portfolio Management Division
Loan Programs Office

US Department of Energy

1000 Independence Avenue SW
Washington, DC 20585
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From:

To:

Cc:

Subject: Re: Solyndra

Date: Tuesday, February 22, 2011 8:20:01 PM

1 have sent emails and placed calls to - as recent as this evening. Our most recent conversation
concluded that a modification scoring was not required and we provided, as agreed, an early re-
estimate under the assumption that a restructuring was the only reasonable classification of the
process that we have undergone with Solyndra.

I intend to follow up again first thing tomorrow morning.

From. Si
To:
Cc:

Sent: Tue Feb 22 19:36:45 2011
Subject: Re: Solyndra

Didn't know | was expected to do that. Thought you all had resolved it.

Jonathan Silver

Executive Director

Loan Programs

U.S. Department of Energy

From:
To: Silver, Jonathan

Cc:
Sent: Tue Feb 22 19:21:23 2011
Subject: Solyndra

Jonathan — Have you or someone at a senior DOE level confirmed (with OMB) that the
restructuring is a “workout” and not a “madification”?

Loan Guarantee Program

U.S. Department of Energy
1000 Independence Avenue SW
Washington, DC 20585

http://www.Igprogram.energy.gov
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From:

To:
Cc:
Subject: Re: Solyndra

Date: Tuesday, February 22, 2011 8:45:04 PM

Did- have any follow up conversations?

From: Si
To:
cc.

Se;|t: Tue Feb 22 19:36:45 2011
Subject: Re: Solyndra

Didn't know | was expected to do that. Thought you all had resolved it.

Jonathan Silver

Executive Director

Loan Programs

U.S. Department of Energy

From:

To: Si

Cc:

Sent: Tue Feb 22 19:21:23 2011
Subject: Solyndra

Jonathan — Have you or someone at a senior DOE level confirmed (with OMB) that the
restructuring is a “workout” and not a “modification”?

Loan Guarantee Program

U_S. Department of Energy
1000 Independence Avenue SW
Washington, DC 20585

hitp://www.Igprogram.energy.gov
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From: i

Sent: 23,2011 3:33 PM
To:

Subject: RE: Treatment of Solyndra restructuring

Thank you-

From:

Sent: Wednesday, February 23, 2011 1:55 PM )
Cc:

Subject: Treatment of Solyndra restructuring

Thank you for working with us to better understand the details of the Solyndra restructuring. Based on the information
you have provided to support DOE's stated position that Solyndra is in “imminent default” and DOE’s analysis that the
restructuring would leave DOE in a better position if the borrower does ultimately default, OMB has determined that the
restructuring constitutes a workout, rather than a modification, under OMB Circular A-11, Section 185.

i$ or other DOE financings, DOE will be required to

7
révide reasonable analysis that any actions taken will

.; @ Sg IT% ‘{
rhdt sl by
hojse act ‘-=¢ .

In the future, to the extent that su
demonstrate that the borrowerjs i
produce a better return to the Gover
to qualify as a workout, rather thanja

ssugned in the baseline cashflows in order for the action

Thanks again.

Regards,

e[

Assistant Director for Budget

Office of Manaiement and Budget

229
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From: I

Sent:

To:

Subject: Briefing S-1at 9:30
Importance: High

Are you available to join me in briefing S-1 at 9:30 — in advance of his mtg with POTUS. Topics will likely include:

Solyndra (current status — in light of yesterday’s WashPo article).

Thanks.

Senior Advisor, Loan Programs
U.S. Department of Energy

15
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This month, Solyndra , a California-based company, filed for bankruptcy. Solyndra had

been named one of the world's 50 most innovative companies and reported sales growth C O M M U N l TY
of 40% to $140 million last year. In 20086, the company applied for a federal loan

guarantee. It underwent years of rigorous internal and external review before being
approved — before the perfect storm of deteriorating market conditions.

Government support has an important role to play in developing new industries and
emerging technologies, where private financing is not sufficiently available to support
investment at commercial scale.

When it comes to clean energy, we have a choice to
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Now is not the time to stop investing in our nation's future.
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Flashback: Congressional Pressure to Accelerate Loan Program | Department of Energy Page 1 of 2

WEDNESDAY,

NOVEMBER 16, AT® 2PM ET

Join us for a LIVE chat about Industrial Efficiency :
with Deputy Assistant Secretary Dr. Kathleen Hogan. LIVE

@ Send us your questions via I AT S AR sl aEaio CHAT

£, facebook.com/Energygov
@Energy

™ newmedia@hg.doe.gov

FLASHBACK: CONGRESSIONAL PRESSURE TO ACCELERATE LOAN PROGRAM

While some in Congress and the media are now alleging that Department of Energy rushed the application, as far back as 2007 and as recently as July 2010, Republicans in
Congress were complaining about the slow pace of reviewing and approving loan applications. In fact, during Secretary Chu’s 2009 confirmation hearings, Republicans in the
Senate pressed Secretary Chu to make accelerating the loan program a priority.

April 2007 -- Representative Joe Barton Calis for “Renewed Commitment to Make This Program Move Forward.” "l am glad to hear we are here to talk about what |
consider to be a very important part of the Energy Policy Act. | think it is central to our discussions about climate change and reducing CO2 emissions. The very purpose of
the loan guarantee program is to bridge the gap between the capital new alternative energy projects need to get buiit and the amount that investors are actually willing to
invest and put their own capital at risk. So this is a program that we need to get moving. | hope that this hearing facilitates some clear thinking and some re-emphasis and
renewed commitment to make this program move forward." - Rep. Joe Barton [Hearing before the House Committee on Energy and Commerce Subcommittee on Energy and
Air Quality on the Implementation of EPACT 2005 Loan Guarantee Programs by the Department of Energy, April 24, 2007]

April 2007 -- Representative Dennis Hastert: “Get This Loan Guarantee Program Operational Soon.” "But the bottom line is that we need to get this loan guarantee
program operational soon. Congress intended to have these loans guaranteed at a full 80 percent of the project cost, not to 80 percent of 80 percent that we are now hearing
some spin. This full financing is essential for the future of energy innovation in this country. Title XVII provides the loan guarantees to get new technology like clean coal,
carbon capture and sequestration, and the next generation nuclear and ethanol on the ground running and into the market. Not only do these technologies improve our
energy security, but they will also improve our environment. But again, to get there, we need new technolegy; that is why titie XVIi is so important. Properly operated, the title
XVIl loan guarantees could bring these new technologies to market with benefits that all Americans are certain to realize." - Rep. Dennis Hastert {Hearing before the House
Committee on Energy and Commerce Subcommittee on Energy and Air Quality on the implementation of EPACT 2005 Loan Guarantee Programs by the Department of
Energy, April 24, 2007]

Chu Confirmation Hearing: Senator Burr Complains about “Too Many Hurdles” to Loan Applicants. "Just recently Progress Energy in North Carolina announced two
new plants in Florida that they would construct, and they made the statement that they think that they will seek to do these without DOE loan guarantees because they had
run into too many hurdles with the program. One, it has been slow to get up and running and structurally in place. Now, all of a sudden, we are hearing companies that talk
about it is problematic to go that route. We are on a time line that from a reliabllity standpoint, we have to start construction and we have to do it soon. Do you support the
loan guarantee program, No. 1?" - Sen. Richard Burr [Hearing to Consider the Nomination of Steven Chu to be Secretary Energy, Senate Committee on Energy and Natural
Resources, January 13, 2008, http:/lwww.gpo.gov/fdsys/pkg/CHRG-111s8hrgd7253/htmi/CHRG-111shrg47253.htm])

Chu Confirmation Hearing: Senator Burr Calls Pace of Loan Program “Very Frustrating.” "You have been asked about the loan program. That really needs to move
forward. It is just very frustrating to see it be delayed as it is." - Sen. Richard Burr [Hearing to Consider the Nomination of Steven Chu to be Secretary Energy, Senate
Committee on Energy and Natural Resources, January 13, 2009, http://www.gpo.gov/fdsys/pkg/ICHRG-1115hrg47253/html/CHRG-111shrg47253.htm}

July 2010 Budget Hearing — Representative Mike Simpson {R-ID) Complains that Just 6% of Loans Closed. "As you know, | am a big supporter of the loan guarantee
program and believe it is an important tool to enable energy projects to access credit markets during a time when credit is extremely hard to obtain. 1 understand that the
Recovery Act included $4 billion in appropriations for loan guarantees for renewable energy projects, which 1 believe provides you with $32-$35 biflion in additional authority,
of which only 6% has been committed, correct?” - Rep. Mike Simpson [Hearing before the House Committee on the Budget, Questions Submitted by Congressman Mike
Simpson, July 14, 2010]

htto://enerev.gov/key-facts-solvndra-solar/flashback-congressional-pressure-accelerate-lo... 11/14/2011
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July 2010 Budget Hearlng - Representative Simpson (R-ID): “Get the Money Out the Door Quickly to Rapidly Create Jobs." "As | understand it, the goal of the ARRA
funding particularly is to get the money out the door quickly to rapidly create jobs, and | am extremely concerned that very little of that funding has gone out. Are there an
insufficient number of qualified projects applying? Could you please explain why DOE has been unable to obligate these funds more rapidly?” - Rep. Mike Simpson [Hearing
before the House Committee on the Budget, Questions Submitted by Congressman mike Simpson, July 14, 2010)

http://energy.gov/key-facts-solyndra-solar/flashback-congressional-pressure-accelerate-lo... 11/14/2011
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MEMORANDUM FOR THE GENERAL COUNSEL

FROM: SUSAN S. RICHARDSON
CHIEF COUNSEL
LOAN PROGRAMS OFFICE
SUBJECT: SOLYNDRA RESTRUCTURING
DATE; FEBRUARY 15, 2011
FACTS:

The Department of Energy (“DOE”) has issued a guarantee (the “Guarantee”) of
repayment by Solyndra Fab 2, LLC (the “Borrower”) of a $535 million loan (the
“Guaranteed Loan”) made by the Federal Financing Bank. The proceeds of the
Guaranteed Loan are being used to finance the construction of a solar photovoltaic
(“BY™) panel fabrication facility located in Fremont California (the “Project”).

Construction of the Project is scheduled to be complete on or about June 30, 2011.

The Guarantee and related documents obligate DOE to make scheduled payments of
principal and interest on the Guaranteed Loan if the Borrower fails to make those
payments. DOE and the Borrower have entered into a Common Agreement (the “Loan
Guarantee Agreement”) that contains the terms and conditions pursuant to which DOE
issued the Guarantee and includes, among other things (a) the Borrower’s contractual
obligation to reimburse DOE for guarantee payments made by DOE, which obligation is
secured by a first lien on the Borrower’s assets and (b) customary remedies for default on
the Borrower’s obligations under the Loan Guarantee Agreement. These rights are in
addition to DOE’s rights of subrogation under applicable law.

A default relating to a financial requirement has occurred under the Loan Guarantee
Agreement. When that default occurred, on December 1, 2010, $95 million of the
Guaranteed Loan Commitment remained to be advanced. DOE has considered the
circumstances leading to the Borrower’s default and all reasonable responses to the
default, including foreclosure on its collateral. Based on the analysis of the Director,
Portfolio Management Division of the Loan Programs Office (“Director, PMD”), DOE
‘has determined that a restructuring of the Borrower’s obligations under the Loan
Guarantee Agreement (the “Restructuring”) will yield the highest probable net benefit to
the Federal Government by minimizing the Federal Government’s potential loss on the
Guaranteed Loan. In light of the financial analysis, and the parties’ agreement to
negotiate in good faith the definitive Restructuring documentation, DOE has continued to
permit advances under the Guaranteed Loan, enabling Project construction to continue
pending closing of the Restructuring. Absent continued funding of the Guaranteed Loan,




the Borrower has indicated that it would file for reorganization under Chapter 11 of the
Bankruptcy Code or liquidation under Chapter 7 of the Bankrupcty Code, impeding or
preventing Project completion. Given the Borrower’s limited operations in the PV space,
the Director, PMD believes that a Chapter 11 filing would likely lead to a liquidation.

The Restructuring contains the following elements:

(a) DOE’s collateral package will be enhanced, as all assets of the Borrower’s
parent and its affiliates will be transferred to the Borrower and thereafter secure the
Borrower’s obligations to DOE and Third Party Lenders (defined below);

(b)  The Borrower will obtain additional funding under a $75 million note
(“Tranche A”) issued to third party lenders, and will issue a $175 million note (“Tranche
E”) to certain third-party lenders that previously funded that amount to the Borrower’s
parent (collectively with the holders of Tranche A, the "Third-Party Lenders");

(¢)  The Borrower’s existing $535 million reimbursement obligation to DOE
will be amended to comprise a $150 million reimbursement obligation (“Tranche B*) and
a $385 million reimbursement obligation (*Tranche D*);

{d)——The-Borrower—will-have—the-right to-berrew—an—additional - $75- millien

(“Tranche C*) from the Third-Party Lenders on specified terms and conditions;

(e) Tranches A, B and C (the “Senior Facilities”), will constitute senior
secured facilities on a pari passu basis in lien and payment priority, except that, for the
first 2 years after closing of the restructuring, Tranche A (a new $75 million loan) will
have payment priority from the proceeds of a foreclosure (if any) on the collateral
securing the Borrower’s payment obligations;

§3) Tranches D and E (the “Subordinate Facilities”) will constitute
subordinate secured facilities, secured on a pari passu basis, but with DOE’s Tranche D
having payment priority;

(8)  The Senior Facilities will have certain lien and payment priority over the
Subordinate Facilities; and :

(h) Interest on each of the Senior and Subordinate Facilities will be
capitalized for limited periods.

Therefore, under the Restructuring (i) for the first two years following closing of the
Restructuring, the Borrower’s reimbursement obligations to DOE for Tranches B and D
($535 million principal amount, in aggregate) will be subordinate in payment priority to
the Borrower's obligations to the Third-Party Lenders for Tranche A ($75 million
principal amount) in a liquidation only, and (ii) the Borrower’s reimbursement
obligations to DOE for Tranche D ($385 million principal amount) will be subordinate in

2



lien and payment priority to the Borrower's obligations to the Third-Party Lenders for
Tranches A and C ($150 million principal amount in new loans) until repayment in full.

ISSUE:

Whether the proposed subordination of certain of the Borrower’s reimbursement
obligations to DOE is consistent with Subsection 1702(d)(3) of Title XVII. Subsection
1702(d)(3) provides that “[t]he [guaranteed] obligation shall be subject to the condition
that the obligation is not subordinate to other financing”.

SHORT ANSWER:

The proposed subordination is permitted under Title XVII. The subordination condition
contained in Subsection 1702(d)(3) is, by its terms, applicable only as a condition
precedent to the issuance of a loan guarantee. It is not a continuing obligation or
restriction on the authority of the Secretary; and subordination in the context of the
proposed Restructuring will further the express statutory intent that the Secretary seek to
maximize the prospects of repayment of borrowers’ obligations (as well as the
technology and job preservation goals of Title XVTII). -

ANALYSIS: —

Title XVII

Title XVII of the Energy Policy Act of 2005, as amended, (42 U.S.C. 16511-16514)
(“Title XVII”) authorizes DOE to make loan guarantees for specified categories of
energy projécts in accordance with Section 1702 (Terms and Conditions). As set forth in
the Preamble to the original Final Rule issued under Title XVII, one of the principal goals
of the guarantee program authorized by Section 1703 of Title XVII is to encourage the
commercial use in the United States of new or significantly improved energy-related
technologies. (See “Summary”.) One of the principal goals of the American
Reinvestment and Recovery Act of 2009, P.L. 111-5, which added Section 1705 to Title
XVII, is to preserve and create jobs and promote economic recovery. (Section 3(a)(1).)

The Guarantee qualified under both Sections 1705 and 1703. It was issued under
Section 1705, but the Borrower was required, as a matter of policy and by contract, to
comply with Section 1703 and the Final Rule. The policies of both 1703 and 1705 are
furthered by the Guarantee transaction and the proposed Restructuring.

Section 1702

In setting out the terms and conditions for loan guarantees, Section 1702 is organized to
reflect the life cycle of loan guarantees, from origination to default to foreclosure on
collateral. More particularly, Section 1702 is subdivided roughly as follows:

» Subsections 1702(b) - (f) set forth threshold requirements for the issuance of loan
guarantees;



e Subsection 1702(g) sets forth the rights and obligations of DOE and the holders of a
guaranteed loan in the event of default; and

o Subsections 1702(h) and (i) relate to DOE’s ongoing administration of the loan
guarantee program.

Section 1702(b) — (f) - Loan Origination Provisions

Subsections 1702(b)-(f) relate to the issuance of loan guarantees. While only Section
1702(d)(3) is directly at issue, it is worth noting that each of Sections 1702(b) (Specific
Appropriation or Contribution), (c) (Amount), (€) (Interest Rate) and (f) (Term) describe
either predicates to the issuance of a loan guarantee or characteristics of the debt that
must, expressly or implicitly, be satisfied at the time of issuance.

Section 1702(d) (Repayment) has three subparts, including subpart (3). Read together,
they require the Secretary to determine, prior to issuance of a loan guarantee, that there is
a reasonable prospect of repayment of the loan; that the aggregate available funding is
sufficient to achieve project completion; and that the guaranteed obllgatxon is not
subordinate to other financing,

_The _requirements of these subsections reflect a_Congressional intent that guaranteed
loans be structured at the outset to maximize the probability that the project will reach
completion and the debt will be repaid in accordance with its terms (as well as ensuring
the funding of adequate reserves against default).

Section 1702(g) - Rights of DOE and the Holder of a Loan Guarantee After a Default

Subsection 1702(g) addresses events and circumstances that may occur after issuance of a
loan guarantee, setting out the authority and obligations of DOE and the holder upon a
default of the guaranteed loan. Read together, the provisions express an intention to
afford to the Secretary, in a distressed situation, broad authority to take action that will
protect and maximize the interests of the United States. That authority ranges from
agreement to forbearance for the benefit of the borrower (Section 1702(g)(1)(C)) to the
authority, after payment under the loan guarantee, to elect either to take control of the
project or to permit the borrower to continue to pursue the purposes of the project if that
is in the public interest (Section 1702(g)(2)(A)).

The Subordination Restriction in Section 1702(d)(3) Is a Condition Precedent to the
Issuance _of a Loan Guarantee and Not a Contmum Obiigation _Restrictin,

Restructuring Options

Subsection 1702(d)(3) provides that“[t]he [guaranteed] obligation shall be subject to the
condition that the obligation is not subordinate to other financing.”

Both by reason of its placement within the statutory scheme, and the plain meaning of the
words, we read Section 1702(d)(3) as a condition precedent to the issuance of the loan
guarantee. We do not believe it can reasonably be read either as a requirement that the
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guaranteed loan may never be subordinated, or as a restriction on the authority of the
Secretary following the issuance of a loan guarantee. Commercial loans routinely are
subject to conditions precedent that must be satisfied prior to the advance of funds by the
lender. Once such a condition precedent has been satisfied (or waived), it has no
continuing legal effect. By its plain meaning, and in the context of customary
commercial practice, the word “condition” in Subsection 1702(d)(3) can logically be read
as such a condition precedent to issuance of a guaranteed loan. This reading of the
provision is reinforced by the use of the word “is,” which we view as confirming the
intent that the condition be satisfied at a single point in time.!

In addition to the plain meaning of the words, and their placement in the statute, we
believe our reading is consistent with the policies embodied in the statute. Beyond the
relatively few explicit terms and conditions that must be satisfied in connection with the
issuance of a guarantee, Section 1702 gives the Secretary broad authority to determine
the terms and conditions of loan guarantees. It also provides for rights and powers that
are designed to ensure both flexibility and superior legal authority in the case of a
distressed loan. Emphasizing the importance of Secretarial discretion, Subsection
1702(g)(2)(C) provides that the loan guarantee agreement “shall contain such detailed
terms and conditions as the Secretary determines appropriate to protect the United States
in a default.” (Emphasis added.)

A continuing prohibition on subordination would, in our view, be inconsistent with the
statutory scheme as it would preclude the use of a common restructuring strategy for a
financially distressed borrower. Investors are unlikely to make an equity investment in a
distressed company on commercially acceptable terms. Accordingly, a loan restructuring
is the typical means of obtaining additional funding for a distressed company. A
fundamental principle of restructuring is that new loans have payment and lien priority
over existing loans — without such priority, few, if any, lenders would be willing to
extend a loan in distressed circurnstances. Accordingly, in a situation where a financially
troubled borrower needs fresh capital to ensure its survival, a senior creditor typically is

! It is worth noting that Section 19 of the Federal Nonnuclear Energy Research and Development
Act of 1974 (42 USC 5919), which created a predecessor DOE loan guarantee program entitled
“Loan Guarantees for Alternative Fuel Demonstration Facilities" contained similar, but not
identical, subordination language. Section 19(c)(4) of that act provides that "(c) [tlhe
Administrator...shall guarantee or make a commitment to guarantee any obligation...only if ....(4)
the obligation is subject to the condition that it not be subordinated to any other financing." In
context (including the use of the word condition), we read the predecessor language as having the
same effect as the Title XVII provision. However, the words “not be subordinated” arguably
could be more susceptible to an interpretation that they have continuing effect. While not
dispositive, the change to “is not subordinate” suggests an intent to clarify the language in a
manher that reinforces our reading.



faced with a choice of providing an additional loan itself, subordinating to a lender that
provides the needed capital and proceeding either to foreclosure or a bankruptcy filing.

CONCLUSION:

On the current facts, the Loan Programs Office has determined that the proposed
restructuring offers the best prospect of eventual repayment in full of the Borrower’s
obligations under the Loan Guarantee Agreement, and is demonstrably preferable to a
liquidation of the Borrower. In light of that determination, we conclude that the proposed
subordination of the Borrower’s obligations to DOE is consistent with both the text and
the purposes of Title XVII. Indeed, a refusal to amend the Loan Guarantee Agreement to
effect the proposed Restructuring, which likely would lead to a Chapter 11 filing by the
Borrower and possible liquidation, could be considered inconsistent with both the
specific mandate of Section 1702(g)(2)(C) (to include in the guarantee agreement terms
and conditions appropriate to protect the interests of the United States in the case of
default) and the overall scheme of Title XVII, which gives the Secretary the authority and
tools necessary to protect the interests of the United States and to maximize the prospect
of repayment of guaranteed loans. Moreover, by maximizing the prospect that the
Borrower will complete the Project and continue as a going concern, the proposed
Restructuring furthers the statutory policies of p{omoting the commercialization of

——— —_innovative energy technologies and preserving jobs

? A question has been raised as to where the line should be drawn between origination and
financial default in determining whether subordination may be agreed to under under Title XVIL
We do not believe it is necessary (or appropriate) to draw such a line in this memorandum. We
do believe, however, that it is consistent with the statutory scheme to conclude that the Secretary
has the authority to make such a determination in connection with specific loan guarantee
transactions, consistent withi the statutory purposes of fostering the commercialization of
innovative energy technologies and preserving jobs, while protecting the interests of the United
States and seeking to maximize the prospects of repayment of guaranteed obligations.
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