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. MEMORANDUM FOR THE SECRETARY

THROUGH: SCOTT BLAKE HARRIS
GENERAL COUNSEL '
OFFICE OF GENERAL COUNSEL

FROM: - SUSAN §. RICHARDSON
CHIEF COUNSEL |
LOAN PROGRAMS OFFICE

SUBIECT: §3/%
§ 12 "’},
Bl i % fa*s
FACTS: i@ L L]
The Departmeg;t aﬁils.

Lupu]au\u.u. DYy WEeT ¥ a
“Guaranteed Loan") made by the Federal Fmancmg Bank. The proceeds of the
Guaranteed Loan are being used to finance the construction of a solar photovoltaic
(“PV™) panel fabrication facility located in Fremont California (the “Project”).
Construction of the Project is jcheguled toheco g}%t%%ré{pr about June 30, 2011.

s IS RIR! )
The Guarantee and related éogum%enf’é g’ nke scheduled payments of
principal and interest on the éﬁmi'ange he 3 otgower fails to make those
payments. DOE and the Box% Jertha § @ommon Agreement (the “Loan
Guarantee Agreement™) that cqn’ga@ss JB a d.§ on tw s pursuant to which DOE
issued the Guarantee and 1n§;ﬁdes. améﬁg;other »tbnggs L(a) sthe Borrower’s coniractual
obligation to reimburse DOE for | guarantee payments made by DOE, which obligation is
secured by a first lien on the Borrower’s assets and (b) customary remedies for default on
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"“the Borrower’s obligations under the Loan Guarantee Agreement. These rights are in

addition to DOE’s rights of subrogation under applicabie law.

A default relating to a financial requirement has occurred under the Loan Guarantee
Agreement. When that default occurred, on December 1, 2010, $95 million of the
Guaranteed Loan Commitment remained to be advanced. DOE has considered the
circumstances leading to the Borrower’s default and all reasonable responses to the
default, including foreclosure on its collateral. Based on the analysis set forth in Exhibit
A hereto, DOE has determined that & restructuring of the Borrower’s obligations under
the Loan Guarantee Agreement (the “Restructuring”) will yield the highest probable net
benefit to the Federal Government by minimizing the Federal Government’s potential
loss on the Guaranteed Loan. In light of the financial analysis, and the parties’
agreement to negotiate in good faith the definitive Restructuring documentation, DOE
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EM 1o certam tHird-

has continued to permit advances. under the Guaranteed Loan, enabling Project
construction to continue pending closing of the Restructuring, Absent continued funding
of the Guaranteed Loan, the Borrower has indicated that it would file for reorganization
under Chapter 11 of the Bankruptcy Code or liquidation under Chapter 7 of the
Bankrupety Code, impeding or preventing Project completion. Given the Borrower’s
limited operations in the PV space, a Chapter 11 filing would likely lead to a lquidation.

The Restructun’ng contains the following elements:

(@  DOE’s collateral package will be enhanced, as all assets of the Borrower's
parent and its affiliates will be transferred to the Borrower and thereafter secure the
Borrower’s obligations to DOE and Third Party Lenders (defined below);

(b) T}}ﬁ Bﬂ'f
(“Tranche A’g) i
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,.>w%urphta;g7@ddltg‘ona] ﬁmdmg under a $75 million note

F}Q‘eﬁ ats, andiwill issue a $175 million note (“Tranche

Efaﬁ pl‘eYl(;' %y funded that amount to the Borrower’s
24,
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parent (collecgtwyl § th?l égmgeri f‘ 1;7: c}i,e the "Third-Party Lenders™);
*‘%rgém“irﬁ“ B
(©) é %ae% 1‘% %vf P’ exis iﬁg §$§3§5§ 1lhon reimbursement obligation to DOE
will be amended %c«f Sfi;%ﬂ;i 7rr%11§; gi“@}aursement obligation (“Tranche B*) and

2 $385 million t renﬂburseme bhgahon (“Tranche D%y,

@ The Borrower will have the right to borrow an additional $75 million
(“Tranche C*) from the Third-Party Lenders on specified terms and conditions;
g ;‘35 e “&m Fe B E,;;sf?éh 2
()  Tranches A, fBg gn ¢ Lsa ‘ES moir a ilifids™), will conmstitute senior
secured facilities on 2 pari pagsu a§i§ Hen and Raym p% priority, except that, for the
first 2 years after closing ofith %%rc%a “g %gg T ancghe;a.&? (&new $75 million loan) will
have _payment priority from t mc‘g@si(ﬁf &fogeoixgsurg (if any) on the collateral
securing the Borrower’ spayrga%* ligation ,§ § H1 §
Yy OV L YW £ |
(f)  Tranches D and E (the “Subordinate Facilities”) will constitute
subordinate secured facilities, secured on a pari passu basis, but with DOE’s Tranche D

having payment priority; and
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(8)  The Senior Facilities will have certain lien and paymeﬁt priority over the
Subordinate Facilities,

Therefore, under the Restructuring (i) for the first two years following closing of the

- Restructuring, the Borrower’s reimbursement obligations to DOE for Tranches B and D

($535 million principal amount, in aggregate) will be subordinate in payment priority to
the Borrower's obhgatlons to the Third-Party Lenders for Tranche A ($75 million
principal amount) in a liquidation only, and (ii) the Borrower’s reimbursement
obligations to DOE for Tranche D ($385 million principal amount) will be subordinate in
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lien and payment priority to the Borrower's obligations to the Third-Party Lenders for
Tranches A and C ($150 million principal amount in new loans) until repayment in full,

ISSUE:

Whether -the proposed subordination of certain of the Bomower’s reimbursement
obligations to DOE is consistent with Subsection 1702(8)(3) of Title XVII. Subsection
1702(d)(3) provides that “[tthe [guaranteed] obligation shall be subject to the condition
that the obligation is not subordinate to other financing”.”

SHORT ANSWER:

The proposed subordination is permitted under Tifle XVII. The subordination condition

contained in ﬁyhge%tlgg%ljgg(dg(%) 1?11; 1ts§_,terms applicable only as a condition
precedent tO*i & Isgnd afltee It is not a contmumg obligation or

restriction orf tﬁe augho éle £“§éc§8§r_}% dnd subordination in the context of the
proposed Regtruet irig iher | éqxg eﬁ)3 §kftatmory intent that the Secretary seek to
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maximize tb:e ﬁos s | é ayfr%ngt ipf Trogyers’ obligations (as well as the
technology amd %b( Ja;rvét;ipg ‘ogls’*%‘vo ‘T'q !I)
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Title XVII

Title XVII of the Energy Pohcy Act of 2005 as amended (42 U.S.C. 16511-16514)
(“Title XVII”) authovizes. ﬂEf“ﬁ% g é‘%‘ﬁ gu?f ﬁs:s‘ ' fBr specified categories of
energy projects in accordancé % é‘l ----- ondmons) As set forth in
the Preamble to the original ngi Elf ‘s*ue nd:er 'l‘]ﬂh J one of the principal goals
of the guarantee program au e zge g;n 27 it ie XVII is to encourage the
commercial use in the Unitéd jStal S*% &ne or’isz 1ﬁ§ant2y improved energy-related
technologies. (See “Sunun%rg’gc.) Ons § of %th capals goals of the American
Reinvestment and Recovery Kot 6F 260@ f 1511 1@5 Hichadded Section 1705 to Title
XVII, is to preserve and create jobs and promote economie recovery. (Section 3(a)(1).)

The Guarantee quelified under both Sections 1705 and 1703. It was issued under
Section 1705, but the Borrower was required, as a matter of policy and by contract, to
comply with Section 1703 and the Final Rule. The policies of both 1703 and 1705 are
furthered by the Guarantee transaction and the proposed Restructuring, -

Section 1702

In setting out the terms and conditions for loan guarantees, Section 1702 is organized to

reflect the life cycle of loan guarantees, from origination to default to foreclosure on

collateral. More particularly, Section 1702 is subdivided roughly as follows:

» Subsections 1702(b) — (f) set forth threshold requirements for the issuanée of loan
guarantees; .

iy
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» Subsection 1702(g) sets forth the rights and obligations of DOE and the holders of 2
guaranteed loan in the event of default; and

» Subsections 1702(h) and (i) relate to DOE’s ongoing administration of the loan
guaraniee program.

. Section 1702(b) — () - Loan Origination Provisions

Subsections 1702(b)-(f) relate to the issuance of loan guarantees. While only Section
1702(d)(3) is directly at issue, it is worth noting that each of Sections 1702(b) (Specific
Appropriation or Contnbutxon}, {¢) (Amount), (¢) (Interest Rate) and {f) (Term) describe
cither predicates to the issuance of a loan guarantee ‘or characteristics of the debt that
must, expressly or implicitly, be satisfied at the time of issuance.

Section ]7026‘3} Re g%ﬁ’}%n ; Lok b ﬂé%?;“‘n p%r?s including subpart (3). Read together,
they require tgle rita K _;té éek-e’h_nf: g, prit r;o §ssuance of a loan guarantee, that there is
a reasonable g:rosp%é%%? ~:ep:ay§1$ggﬂ f. the l?;gn? that the aggregate available funding is
sufficient togacﬁl % 3{2{? ?éih])iiticgnf 2 gtb&{: the guaranteed obligation is not
subordinate g otheﬁf; a%c'_ii S § ] ERT % f i

The requi mn%e%%hes&sabsec&eas:feﬁ

loans be structured at the ouiset to maximize the probablhty that the pro;ect wﬂl reach

- completion and the debt will be repaid in accordance with its terms (as well as ensuring

the funding of adequate reserves agamst default),

Section 1702(g) - Rights o D%)E fmd ;%esé' %Id? alo ; éﬁ;‘z rantee Afier a Default

Subsection 1702(g) addressesg ei!entg §“11f<§u%33’c§:|:10 S iz fnay oceur after issuance of a

loan guarantee, setting out t}fe a’uthorlfy d ebh%atg:m§ % DOE and the holder upon a
default of the guaranteed Ioén.§§ Readiltggﬂier e}pfosgwsz%ns express an intention to
afford to the Secretary, ina §1§tﬁe§sea tzein, Ipm aglthénty to take action that will
protect and maximize the ifferests of th&  Uttitec “Sfﬁteé That authority ranges from
agreement to forbearance for the benefit of the borrower (Section 1702(g}(1)(C)) to the
authority, after payment under the loan guarantee, to elect either to take control of the
project or to permit the borrower to continue fo pursue the purposes of the project if that
is in the public interest (Section 1702(g)(2)(A)).

Thé Subordination Restriction_in Section 1702(d}(3) Is a Condition Precedent to the
Issuance of a Loan QGuaramtee and Not a Continuing Oblieation Restrchmz

Restructuring Options .

' Subsection 1702(d)(3) provides that“[t]he [guaranteed] obligation shall be sub}ect to the

condition that the obligation is not subordinate to other financing.”

Both by reason of its placement within the statutory scheme, and the plain meaning of the
words, we read Section 1702(d)(3) as a condition precedent to the issuance of the loan
guarantee. We do not believe it can reasonably be read either as a requirement that the

4
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guaranteed loan may never be subordmted or as a resiriction on the authority of the
Secretary following the issuance of a loan guarantee. Commercial loans routinely are
subject to conditions precedent that must be satisfied prior to the advance of finds by the
lender, Once such a condition precedent has been satisfied (or waived), it has no
continning legal effect. By its plain meaning, and in the context of customary
commercial practice, the word “condition” in Subsection 1702(d)(3) can logically be read
as stch a condition precedent to issnance of a guaranteed loan. This reading of the
provision is reinforced by the use of the word *is,” whlch we view as confirming the
intent that the condition be satisfied at a single point in time.!

In addition to the plain meaning of the words, and their placement in the statute, we
believe our reading is consistent with the policies embodied in the statute, Beyond the
rela’nvely few explicit terms and conditions that must be satisfied in connection with the
issuance of a;gug toeys %@tmr@aﬂozﬁgeséthf Secretary broad authority to determine
the terms ang c‘o:n ons of gmgw anﬁ:eas Itgalso provides for nghts and powers that
are deszgned;; tox eﬁ %}eibq Q%mﬁgtlzt}; and zsgperzor legal authority in the case of &
distressed Iean : ;‘ : EP rasgil hey tal riance of Secretarial discretion, Subsection
1702(g)(2)(C§) p? xg“ll de: i atith :glbél‘:é g‘a.a"f A % agigement “shall contain such detailed
terms and comdltg @é a%gs gh@fﬁe?«- & ﬁ. *;da‘e ' i mes appraprzate to protect the United States

e

ina defauIt ” {Emfphas added. Jial, & Mm@

A continuing prohibition on subordination would, in our view, be inconsistent with the
statutory scheme as it would preclude the use of a common restructuring strategy for a
financially distressed borrower. Investors are uniikely to. make an equity investment in a
distressed company on co rrm%rcf&llyﬁa@pe‘pia e tefans‘_ ﬁg@rﬁmgly, a loan restructuring
is the typical means of o ﬁpx{g adgd tl% o }a distressed company, A
fundamental principle of resin mﬁn rsﬂhat eng ¢ payment and lien priority
over "existing loans — w1thout 8 ucgu pn n fe\ir ?‘ §3§ Fe nders would be willing to
extend a loan in distressed c1f ﬂ]%l ances§ cﬁ;mréimgly?5 a?xtuatzon where a financially
troubled borrower needs ﬁ‘esh E@Lfta. ‘td’; ; sure it é 2, fa senior creditor typically is
{
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* It is worth noting that Section 19 of the Federal Nonnuclear Energy Research and Development
Act of 1974 (42 USC 5919), which created a predecessor DOE loan guarantse program entitled
“Loan Guarantees for Alternative Fuel Demonstration Facilities” contained similar, but not
identical, subordination language. Section 19(c)(4) of that act provides that "(c) [tThe
Administrator...shall gnarantee or make 2 commitment to guarantee any obligation,..only if ....(4) '
the obligation is subject to the condition that it not be subordinated to any other financing,” In
context (including the use of the word condition), we read the predecessor langnage to have the
same effect as the Title XVII provision. However, the words “not be subordinated™ arguably
could be more susceptible to an interpretation that they have continuing effect. While not
dispositive, the change to “is not subordinate” suggests an mtent to clarify the language in a
manner that reinforces our reading,
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- faced with a choice of providing an additional loan itself, subordinating to a lender that

provides ’che needed capital and proceeding either to foreclosure or a bankruptey filing.

CONCLUSION:

On the current facts, the Loan Programs Office has determined that the proposed
restructuring offers the best prospect of eventual repayment in full of the Borrower's

. obligations under the Loan Guarantee Agreement, and is demenstrably preferable to a

liquidation of the Borrower. The supporting financial analysis is set forth in Exhibit A to
this memorandum. In light of that determination, we conclude that the proposed
subordination of the Borrower’s obligations to DOE is consistent with both the text and
the purposes of Title XV1I. Indeed, a refusal to amend the Loan Guarantee Agreement to .
effect the proposed Restructuring, which likely would lead to a Chapter 11 filing by the

Botrower ang: ble@rllqagda;wn, 79ald ibe, considered inconsistent with both the
specific mang ec:noh 1%(}2(@(2)6(‘1@ (fo mclude in the guarantee agreement terms
and condmons é‘:‘% ;g: g Trote J;ests of the United States in the case of
default) end the gv@ja;i §¢h§z eE ¥ ’I;’ thh gives the Secretary the authority and
tools necessary fo §l§t§: tt§ ¢ ngﬁ;nr S o%‘ e%“zﬂmte(teStates and to maximize the prospect
of repaymen o§ gﬁammteéd ?)3 s E; §/Iér ovér, by maximizing the prospect that the
Borrower wil cgmpletg ths et andi.eo E@éue as a going concern, the proposed

Restructuring ~Tirthers the Slal{ll.OI'y p011c1es of promoting the commercialization of
innovative energy technologies and preserving jobs.
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2 A question has been raised as to where the line should be drawn between origination and
financial default in determining whether subordination may be agreed to under under Title XV1I.
We do not believe it is necessary (or appropriate) to draw such a line in this memorandum. We
do believe, however, that it is consistent with the statutory scheme to conclude that the Secretary
has the authority to make such a determination in connection with specific loan guarantee
transactions, consistent with the statutory purposes of fostering thé commereialization of _
innovative energy technologles and preserving jobs, while protecting the interests of the United
States and seeking to maximize the prospects of repayment of guaranteed obligations.
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